PlMntiff brings this suit pursuant to the Freedom of hifonnation Act ('TOIA"), 5 U.S.C. § 
552, the Administrative Procedure Act, 5 U.S.C. § 500, Bivens v. Six Unknown Aeents of the 
Federal Bureau of Narcotics,' and the First, Fifth, Eighth and Fourteenth Amendments to the 

Coast GuM-d ("Coast Guard"), by and through its imdersigned attorneys, and pursuant to Rule 
12(b)(6) of the Federal Rules of Civil Procedure ('Tederal Rules"), hereby respectfully moves to 
dismiss plaintiffs suit because the plaintiff did not make a FOIA request to the Coast Guard and. 



■al Rules, defendant moves for summary judgment 
and defendant is entitled to judgment as a matter 



this motion and a proposed Order are filed he 



Kespecttully submitted, / 



KENNETH] 
District of Coh 




CM No. 05-2362 (CKK) 



TO WHICH THERE IS NOG] 



1. On or about December 8, 2005, Plaintiff filed a Complaint naming the United Sti 
Coast Guaid ("Coast Guard") as well as United States Customs and Border Protection, Bun 
Alcohol, Tobacco and Firearms ("ATF"), Federal Bureau of Investigation ("FBr"), Central 
Intelligence Agency, United States Department of Energy, Govenmient Accountability OfB 



lut March 20, 2006, Plaintiff filed an Amended Complaint. See Dc 



4. On April 10, 2006, the Amended Complaint was served upon the Coast Guard. See 



See Taylor Dec. 1 3 and Quijano Dec. fl 2, 



^^^ 



/^jc::^ 



:d states customs and 



MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF DEFENDANT'S 
MOTION TO di smiss OR ALTERNATIVELY . FOR SUMIV 



;ed this action by filing 
a. The Complaint 



Alcohol, Tobacco and Fireaims ("ATF"), Federal Bureau of Investigati 
Intelligence Agency, United States Department of Energy, Govemmen 
Federal Communications Commission, John Doe, Director, Customs, J 
Mid David M. Hmly, FBI, as defendants. 



^The claims against the o 



Complaint.^ The Amended Complaint was served on the Coast Guard on April 10, 2006. 

In the Amended Complaint, Plaintiff asserts that the action is brought pursuant to BJvei 
The Complaint is inartfiilly drafted. However, plaintiff seems to claim that his rights under tht 
Freedom of Information Act, 5 U.S.C. § 522, the Administrative Procedure Act, 5 U.S.C. § 50i 

information about ships containing cocame that were seized by Customs. See Compl. p. 1 . 

Specifically, Plaintiff alleges that he has been unable to obtain the following information: 
"1. Listing of US . . . ports of the U.S. Custom (sic) branches that confiscated 
ships that transported tons of cocaine that was (sic) seize (sic) by the U.S. Custom 

2. How much cocaine has been confiscated, and the procedure how (sic) it has 



tate a Claim (Fed.R.Civ.P. K 

lie 12(b)(6) of the Federal Rule 



would entitle him to relief. Kowal v. MCI Commimications Com.. 16 F.3d 
Cir. 1994). Although the plaintiSfis given the bei 




is to isolate and dispose of factually unsupported claims or defenses." Celotex. 477 U.S. at 323- 

with the declarations, demonstrate that there is no genuine issue of material fact in dispute and 
that the moving party is entitled to judgment as a matter of law. Fed.R.Civ.P. 56(c); Alveska 
Pipeline Serv. Co. V. EPA. 856 F.2d 309, 313 (D.C. Cir. 1988) (conflict in declarations alone 

368 (D.C. Cir. 1980). hi carrying its burden, agencies may rely on declarations of government 
officials which courts normally accord a presumption of expertise in FOIA as long as the 
declarations are sufficiently clear and detailed and submitted in good faith. Qglesbvv. Dep'tof 
Armv. 920 F.2d 57, 68 (D.C. Cm 1990); see Havden v. National Security Agency. 608 F.2d 
1381, 1387 (D.C. Cir. 1979). Once the Court detemiines that the declarations are sufficient, it 
need not inquire further. Students Against Genocide v. Dep't of State. 257 F.3d 828, 833 (D.C. 
Cir. 2001). 
nl. ARGUMENT 

Pursuant to Bivens. Plaintiff has made Fiist, Fifth, Eighth and Fourteenth Amendment 



issues associated with the release of documents." Johnson v. Exec. Office for U.S. 
310 F.3d 771, 777 (D.C. Cir. 2002). When aplaintifFs clai 



a statute provides a "comprehensive system to administer public rights"); Dalv v. Costle. 661 

does not change tiie analysis, for so long as effective remediation conceivably could have been 
achieved through the administrative process, exhaustion was a prerequisite.") Cf. Griffin v. 
Ashcroft. No. 02-5399, 2003 WL 22097940, *l-2 (D.C. Cir. Sept 3, 2003)(affiTmmg dismissal of 



aintifFs alleged harms, th( 



re, Plaintiffs claim is properly addressed by the detailed procedures availab 




.2d at 1477; Center to Prevent Handgun Violence v. Dep'l of Treasiiiy. 



F. Supp. 20, 23 (D.D.C. 1997); C 

obvious reasons, as the court stated in Center to Prevent Handgun Violence. 981 F. Supp. at 



plaintiff cannot evade proper FOIA administrative procedures by attempting to file his FO 
request as part of a judicial proceeding. Muhammad v. Bureau of Prisons. 789 F. Supp. 4^ 
450-51 (D.D.C. 1992) (requester cannot submit request to court with Utigation filings). 



[at plaintiff is claiming that the Coast Guard has failed to provide him docui 



3d 1256, 1258 (D.C.Cir. 2003) (The Disttict of Columbia 
nit stated that exhaustion under FOIA "is not jurisdictional because the FOIA does not 

1 Securities Group, he. v. Dep't Housing Urban Develonmenl.106 F.Supp.2d. 23, 27 

n to dismiss that the Court lacked subject matter jurisdiction 




yiies under the FOIA). See also Flower 
clfflm under Fed. R. Civ. P.12 (b)(1). Alternatively, summa-y judgment should be granted in 




10F.3d771(D.C.Cir.2002) 

Judicial Watch. Inc. V.FBL 190 F.Supp.2d 29 (D.D.C. 2002) 

Kowal V. MCI Co nmunications Coin.. 16 F.3d 1271 (D.C. Cir. 1994^ 

Lester v.Natsios. 290 F.Supp.2d 1 1 (D.D.C. 2003) 

Matsushita Elec. Indus. Co. V. Zenith Radio Corp.. 475 U.S. 574 (1986) ... 



2d453(D.C. Cir. 1992) ... 
Oelesbvv.Dep-tofArmv. 920 F.2d 57 (D.C. Cii 
Schweiker v. Chilicky. 487 U.S. 412 (1987) 



Students Aga inst Crtaiocide v. Dep't of State. 25 
Trueblood v. Dep't of Treasury. 943 F.Supp. 64 
Weishergy. Dep't of Justice. 627 F.2d 365 (D.C 



on this lOth day of May, 2006, the foregomg were mailed 



mt United States Attorney 



